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A warm welcome to the Perrier Ryan 2010 Spring newsletter. As we go to print the election result has been 

finalised with a labour minority government which should make for an interesting year or two (if it can 

last that long).   Weeks in and cracks are already starting to appear that it is not going to be anywhere near 

as easy and friendly as the independents had hoped, but only time will tell.  On reckoning by the time you get 

this newsletter the dams in SE Qld will be at 100% capacity, mother nature sure has been in full swing this year 

around this great country of ours.  For those of you who are retired no better time to get into the grey nomad 

mobile and head west to see the country at its best, that is of course if you have already dealt with your 2010 

tax return !!

At Perrier Ryan we are now well and truly into the lodgement of 2009/10 tax returns with the normal influx 

of returns during September.  All going to plan we hope to keep our four week turnaround standard going.  We 

are well staffed at present (touch wood) with a great bunch of hard working, talented staff which will keep the 

turnaround times this year to the standard we strive to adhere to.  The issue of finding good talented accounting 

staff has become somewhat easier over the past year due to the GFC, likely the only good thing that came out 

of it from our perspective as we have watched a number of our clients struggle through these recent times.  At 

present there seems to be a little light at the end of the tunnel and we hope things keep improving so all of you, 

our valued clients continue to grow and prosper.

On our staff front, Tammy our longest serving employee, and her husband Brian recently had their first child, 

young Ryder Davis and all are doing well. Tammy has taken maternity leave to be with Ryder during these 

most important months and from all reports is going well; he is sleeping well and generally being a good first 

bub for mum!!.  Also one of the partners Rob Mason welcomed his third child Lyla Mason into the world and 

all are doing well.  

Congratulations Tammy and Brian & Rob and Kellie. 

ATO COMPLIANCE PROGRAM 2010/11 – TARGET AREAS                                                                         
The ATO recently released its compliance program for 2010/11.  

In relation to tax compliance for small and medium enterprises the ATO will be focussing on a variety of issues, 
including the following:

Business activity statements– the ATO will be focussing on compliance issues related to BASs, specifically 
reported property sales and acquisitions and application of the margin scheme rules. 

Capital gains and losses – the ATO will be focussing on the calculation of capital gains and losses including in 
relation to the application of small business CGT concessions, other CGT concessions or rollovers, calculation of 
cost base, capital gains and losses on the disposal of shares and property (including non-residents).

Cash economy – the ATO will be focussing on businesses that conduct a high level of cash transactions (such as 
paying cash-in-hand wages) in order to identify taxpayers that may be using cash transactions to hide income and 
evade tax obligations. This includes the use of business benchmarks which allow comparisons between similar 
businesses to identify typical or expected turnover levels. 

Company deregistration – the ATO will be examining the affairs of taxpayers who deregister companies. 

Continued page 2.........

Spring 2010
Inside this issue:              

ATO Compliance Program 
20010/11 – target areas

..................................................1-2

Employee share schemes 

.....................................................2

Unpaid present entitlements 

.....................................................2

Trusts and Bamford 
.....................................................3

GST – Luxottica and refunds 
.....................................................3

Continuing ATO support 
for businesses in financial 
distress 

...................................................3

PRL Solutions                             

A New Year Again

....................................................4
Beware - The tough second 
year. Do we take on the  
opportunity

....................................................4
How do I access the market?

...................................................4
Protection
....................................................4
The Lender’s Corner by  
Andrew Forsyth
....................................................4

ABN 88 022 099 098

TELEPHONE	 3391 7566 
FACSIMILE  	 3391 7726

contact@perrierryan.com.au

Level 1, 221 Logan Road 
Woolloongabba QLD 4102

POSTAL: PO Box 1420 
Coorparoo DC QLD 4151

www.perrierryan.com.au	

PERRIER RYAN BUSINESS ADVISORSPERRIER RYAN BUSINESS ADVISORS 14

A NEW YEAR AGAIN                                                   
Welcome to the first newsletter for the 2010/2011 financial year. Where 
did the last one go? Our ongoing aim is to ensure that you are aware of 
the services that PRL Solutions Pty Ltd can offer you.  Remember, PRL 
Solutions was established for you, our valued clients of Perrier Ryan to 
ensure that you get the best advice for your lending, leasing, personal 
life insurance, wealth creation and superannuation requirements. First 
and foremost if you have any lending, leasing, personal life insurance, 
wealth creation or superannuation  questions make sure you talk to us 
FIRST so we can make sure that the advice you get suits your particular 
financial needs.  An incorrectly structured loan, life insurance policy or 
investment can cost you thousands.  

BEWARE – THE TOUGH SECOND YEAR. DO WE 
TAKE ON THE OPPORTUNITY.                                 
The market from Nov 07 – Mar 09 went down 54%, in the following 12 
months it rose 52%. This has been the common event after each of the 
bear markets over the last 30 years.  What has also been common is the 
way the market has coped the second year after the end of the bear 
market. Here are a few examples: 

Feb 08/Mar	 80-23%	 Next 12 months 30%	 2nd 12 Months -35%

Nov 08/Jul 	 82-46%	 Next 12 months 46%	 2nd 12 Months    8%

Oct /Nov 	 87-49%	 Next 12 months 38%	 2nd 12 Months    5%

Aug 89/Jan 	 91-30% 	 Next 12 months 42%	 2nd 12 Months   -6%

Mar 02/Mar 	 03 -24%	 Next 12 months 26%	 2nd 12 Months   23%

Nov 07/Mar 	 09 -54%	 Next 12 months 52%	 2nd 12 Months   ??.

As you can see from the above the 2nd twelve months is always tough. 
Most economists are predicting a mild growth in the market over the 
coming year however there is still an enormous amount of speculation 
and concerns surrounding this. The main 3 issues are: China Slowdown, 
PIIGS (Portugal, Italy, Ireland, Greece and Spain), and a double dip in the 
US. The China slowdown is a concern for Australia but the prediction 
is that Economic Growth in China will still be 8% plus in 2010 /2011. 
Consensus is that US, Eurozone, Australia will all have 2% plus growth 
(Eurozone very close to 2 though…).  

Australian equities are considered cheap at present so there is some 
good potential there for investors seeking to lock in some good long 
term growth. The short term will be a little scary, but if you can access 
the market at today’s prices your long term growth potential is extremely 
positive. 

HOW DO I ACCESS THE MARKET?                           
Talk to us. Make an appointment to see Ben Littleton so we can sit down 
to go over your goals, go through your financial plans and set in place a 
strategy for you that is suited to you, your lifestyle and your tax situation. 
Now is the time to start to consider your current investments be they, 
shares, managed funds, investment property or cash. 

PROTECTION                                                            
Of course, behind all these strategies you need to ensure the most 
important mechanism for reaching your ideal lifestyle in retirement 
is protected, that is your ability to earn income.  If something were to 
happen to you now could your family cope with a loss in income, what 
effect would it have on your retirement plans, your children’s education 
plans, and your lifestyle?  It would be dramatic! Are you sure you have 

the correct amount of life insurance in place?  How long has it been 
since it was reviewed?  

Remember PRL Solutions Pty Ltd is here to provide you with advice 
on lending, leasing, personal risk insurance, wealth creation 
and retirement planning. Who better understands your financial 
requirements than your accounting firm. 

THE LENDERS CORNER BY ANDREW FORSYTH                                             
Given the many options for financing today and the current environment 
for lending monies I have set out below information that you may be 
asking yourself.

Choosing the right Loan for you:

Choosing a Home/Investment Loan can be a difficult decision given 
the variety of Banks available today.   With over 15 different Banks to 
choose from, some questions you will be asking yourself are:

-	 What Interest rate option will I choose?  fixed or variable

-	 Do I need a 100% offset account?

-	 Is redraw option suitable for me?

-	 Do I have to pay an annual loan package fee?

-	 Do I have to pay an establishment fee?

-	 What features and benefits do I really need and use with a Loan?

-	 Do I have to pay any ongoing Account Keeping Fee?

What lending criteria’s are still available with the Bank’s today:

With the recent Global Financial Crisis, Banks have changed the lending 
criteria’s and are adopting more cautious guidelines to approving loans.  

What will banks consider?

-	 Some Banks will Lend up to 95% of the value of the property when 
purchasing a property  

-	 Some Banks will Lend up to 90% of the value of the property for 
refinancing

-	 Borrower’s can  have a 5% deposit and this does not need to be 
genuine saving over a period of time

-	 Some Lenders will use Overtime,  Commission & Bonuses  as 
income  when calculating your maximum loan amount

-	 Borrower’s can still consolidate multiple loans facilities into a Home 
Loan to reduce monthly loan repayments

If you are looking to buy a property, refinance your loan and just 
reviewing your current loan please give Andrew Forsyth a call on  
3391 7566 and he would be happy to discuss your plans and review 
your current situation

PRL Solutions Pty Ltd can assist you with 
superannuation, investments, insurance, 

home loans, commercial lending, 
car leasing and equipment finance.  Ring 

Ben today on 07 3391 7566
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Employer obligations – the ATO will be monitoring employers’ 
compliance with their PAYG withholding obligations and superannuation 
guarantee obligations.  In relation to superannuation, the ATO will be 
focusing on road freight transport, automotive repair and electrical 
service industries. The ATO will also continue to work with promoters, 
industry representatives and sporting bodies to provide guidance on 
withholding obligations for visiting entrepreneurs and sportspersons. 

Financial supplies – the ATO will be focussing on the GST consequences 
of transactions related to financial supplies, especially in relation to the 
appropriate identification and linking of acquisitions to the making of 
financial supplies. The ATO will focus specifically on capital raising 
activities, managed funds or superannuation funds, contributory 
mortgage schemes, small financial transactions (such as pawnbrokers 
etc) and mergers and acquisitions. 

Fringe benefits tax – the ATO will be focussing on the treatment of motor 
vehicles, in particular appropriate recording of private use in relation to 
luxury car purchases and exempt vehicles. 

GST – the ATO will be focussing on the GST impact of cross-border 
transactions, integrity of GST refunds, sales of property and issues 
concerning retirement villages. 

International transactions – the ATO will be focussing on foreign 
source income, deductions relating to cross border transactions and 
the application of the thin capitalisation and transfer pricing provisions. 

Losses – the ATO will be focussing on the utilisation of losses, especially 
the incorrect treatment of capital losses as revenue losses.

Personal services income – the ATO will be focussing on contractors to 
ensure that all PSI is appropriately disclosed, with a particular focus on 
engineers and computer technology specialists in the mining industry. 

Self managed superannuation funds (SMSFs) – the ATO will be 
focussing on loans to related parties, deductions claimed for exempt 
current pension income, treatment of losses and re-reporting of 
member contributions.

Shareholder loans – the ATO will be focussing on amounts paid or 
distributions made by private companies to shareholders or connected 
entities to ensure any deemed dividends are appropriately reported. 

Trusts – the ATO will be focussing on the TFN reporting obligations of 
trustees in respect of beneficiaries to whom distributions are made. 

TIP 
Although the ATO is targeting the areas mentioned above, 
businesses should not think that this means that the ATO will not 
be looking at other areas too.  They will!

EMPLOYEE SHARE SCHEMES                                   
The new employee share scheme rules have now come into effect, and 
will affect the taxation of all employee share scheme interests provided 
on or after 1 July 2009. 

These rules broadly require any discount on issue to be assessed 
upfront unless there is a real risk that the employee may forfeit the 
interest. 

Where there is a real risk of forfeiture, the market value of the interest 
(less any consideration paid) is generally included in the employee’s 
assessable income at the time that this risk falls away. 

Under the new rules, employers that provide employee share scheme 

interests are required to provide information to the Commissioner and to 
the relevant employee about the interests provided, and in some cases 
withhold and remit withholding tax from amounts paid to an employee 
that has not quoted his/her TFN to the employer. 

This information, in the form of an ESS Statement, is required to be 
provided to employees by July 14 and the Commissioner by August 14 
(for taxpayers with a June 30 year end). 

Information required to be provided includes:

•	 details about the provider of the interests (such as ABN and 
address);

•	 details about the employee (such as name and TFN); and 

•	 details about the employee share scheme interests, such as 
amount and market value on issue/acquisition (where the interests 
are taxed up-front) or market value at the time that the taxing point 
occurs (if taxing point was deferred but occurred during the income 
year.) 

The ESS Statement containing this information may be amended once 
lodged with the ATO and can be found at www.ato.gov.au. 

Employers should also consider whether they have any employees who 
have acquired employee share scheme interests but not quoted their 
tax file number, as the employer may be required to withhold and remit 
withholding tax from amounts paid to such employees. 

TO DO
Taxpayers whose have provided employee share scheme interests 
during the 2010 income year should ensure they have completed 
the ESS Statement and provided it to employees and the ATO.  

UNPAID PRESENT ENTITLMENTS                             
The ATO has finalised its draft ruling on the impact of unpaid present 
entitlements in favour of private companies in the form of TR 2010/3 
and has released a draft practice statement on the application of its 
position, in the form of PSLA 3362. 

This ruling constitutes a significant shift in the way a lot of taxpayers 
had been treating unpaid present entitlements prior to the release of 
the ATO’s draft ruling. As sections of the ruling apply both before and 
after the date of its release, taxpayers should carefully consider the 
application of the ruling in relation to all income years in respect of 
which income tax returns remain open for amendment. 

This ruling relates to when an unpaid present entitlement in favour of a 
private company will be treated as a “loan” for the purposes of Division 
7A, and therefore treated as a deemed dividend to the shareholder of 
the company, where the trust is a related entity of the shareholder. The 
ruling broadly applies in the following situation: 

•	 a private company has a present entitlement to an amount from a 
related trust (i.e. it can call for immediate payment of the amount by 
the trust);

•	 the amount remains in the trust rather then being distributed to the 
private company (i.e. there is an unpaid present entitlement); and 

•	 the amount is used by the trust for its own purposes or intermingled 
with other trust funds (as opposed to being held by the trust on a 
sub-trust for the company). 

The ruling concludes that a Division 7A loan will arise where:

•	 a private company beneficiary lends (by agreement, authorisation or 

ratification) money in satisfaction of an unpaid present entitlement; 

•	 the trustee creates a loan for the benefit of the private company 
beneficiary pursuant to the trust deed instead of creating an unpaid 
present entitlement;

•	 there is a subsisting unpaid present entitlement and the private 
company has in substance effected a loan or provided financial 
accommodation in respect of that unpaid present entitlement; or 

•	 an unpaid present entitlement has been allowed to remain 
outstanding for use by the trust generally (as opposed to being 
used or invested or lent for the absolute benefit of the corporate 
beneficiary). 

The draft practice statement sets out practical guidance to assist in 
the application of the Commissioner’s position, including guidance in 
relation to:

•	 when a loan agreement may be considered ‘express’ or ‘implied’

•	 when a ‘loan’ may be taken to have been made 

•	 the resulting tax consequences if a loan is taken to have been made

•	 the review period that will apply in relation to such loans (generally 
the ATO will not review the tax consequences of such loans outside 
the standard amendment period applicable) 

•	 how to determine whether funds representing the unpaid present 
entitlement are being used for the company’s sole benefit (as 
opposed to trust purposes) and the evidence that may be used to 
substantiate the position taken

•	 how to determine if there is a sub-trust in place

•	 application of the Commissioner’s discretion under Division 7A to 
deemed loans as per the ruling

NOTE
As these issues are complex, taxpayers should consider the 
impact of the ruling and the practice statement on their affairs 
very carefully.

TRUSTS AND BAMFORD                                                
The Commissioner has released his Decision Impact Statement in 
respect of the High Court’s decision in Bamford v FCT [2010] HCA 10 
and a practice statement setting out guidance on the application of the 
current law (PSLA 2010/1).  

The DIS acknowledges the High Court’s decision in this case i.e. that 

•	 “income of the trust estate” is to be determined with reference to 
the general law of trusts rather than taxation law; 

•	 the general law of trusts defines income with reference to a 
governing set of principles;

•	 however, these principles are merely presumptions that may be 
displaced by express provision in the trust instrument. 

•	 As such, where the trust deed deems an amount to be “income” of 
the trust, the amount will constitute “income of the trust estate” for 
the purposes of applying section 97. 

The DIS also reaffirms the view that the proportionate approach (as 
opposed to the quantum approach) is to be applied when calculating 
the percentage of the net income of the trust on which a beneficiary 
is taxable. 

The Commissioner has also released PSLA 2010/1 which affirms that the 
Commissioner will apply the law as set out in the High Court’s decision 
in Bamford on a go-forward basis.

Under PSLA 2010/1, taxpayers who relied on either:

•	 the Commissioner’s view; or 

•	 any other view that was reasonably open having regard to other 
relevant authorities for the 2010 income year or earlier, will have 
taken a reasonably arguable position. As a result, such taxpayers 
will not be liable for administrative penalties on any resulting 
shortfall amount.  

RISK AREA 
Taxpayers whose affairs involve the use of trusts should consider 
whether their income tax returns in respect of the 2010 income 
year and earlier were lodged in accordance with the High Court’s 
decision in Bamford. 

GST - LUXOTTICA AND REFUNDS                           
The ATO has released its Decision Impact Statement in relation to 
Luxottica Retail Australia Pty Ltd v Commissioner of Taxation [2010] 
AATA 22. This case involves consideration of the GST treatment of 
frames and lenses in spectacles. 

The DIS sets out a particularly narrow view of the circumstances 
in which a taxpayer will be entitled to a refund of any overpaid GST. 
Specifically, the Commissioner has noted that a taxpayer may only be 
entitled to a refund of overpaid GST where that GST will subsequently 
be refunded to the actual customer. 

As such, taxpayers that have inadvertently overpaid GST will need to 
consider whether a refund will be available for the amount.  

TIP 
Taxpayers who have overpaid GST may not be entitled to a refund. 
As such, taxpayers should take special care when preparing their 
activity statements. 

CONTINUING ATO SUPPORT FOR BUSINESSES IN 
FINANCIAL DISTRESS                                            
For businesses that are experiencing continuing financial distress, 
the ATO is offering services including flexible payment arrangements, 
interest-free deferrals of activity statement liabilities, cash flow relief 
through reduced uplift factor for PAYG and GST instalments and PAYG 
instalment variations. 

Businesses in hardship should contact the ATO as early as possible to 
explore available options, otherwise the ATO may seek to take firmer 
action with businesses that default on payment arrangements, or do not 
have the capacity to pay. 

TIP 
Businesses that are struggling in the current economic climate 
may want to approach the ATO to explore available assistance 
options.  
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